October 31, 2019

Submitted via www.regulations.gov
Megan Herndon
Deputy Director for Legal Affairs, Visa Services
Bureau of Consular Affairs
Department of State
600 19th St NW
Washington, DC 20006

Re: DOS Docket No. DOS-2019-0035 and/or RIN: 1400-AE87, Comments in Response to interim
final rule: Visas: Ineligibility Based on Public Charge Grounds
Dear Madam:

I am writing on behalf of the Houston Immigration Legal Services Collaborative (HILSC) in
response to the Department of State’s (DOS) interim final rule to express our strong opposition
to the changes regarding “public charge,” published in the Federal Register on October 11,
2019. The interim final rule will cause major harm to immigrants and their families, to health
care providers and facilities, and to the Houston region more broadly – yet DOS has provided
no justification for why changes are needed. HILSC urges that the rule be withdrawn in its
entirety, and that long standing principles clarified in the 1999 field guidance remain in effect.
HILSC is a consortium made up of over 40 immigration legal services providers, social services
agencies, and advocacy organizations serving Houston’s immigrant communities. Our mission
is to advocate for immigrant inclusion, equity, and justice by uniting and strengthening diverse
allies, developing holistic immigration legal services, and supporting creative initiatives
through principled, values-based collaboration. Our member legal services organizations
regularly advise and represent adult and minor immigrants and asylum seekers in their
proceedings before U.S. Citizenship and Immigration Services (USCIS), the DOS, and the
Executive Office for Immigration Review (EOIR). Our staff have years of experience working
with immigrant children and families, both in the legal context and in social services. 1

HILSC opposes the interim final rule because the rule represents a massive change in current
policy – yet it is put forward with no rationale, without any statutory basis for the proposed
new threshold test, and in contradiction of the available evidence.

In this public comment, we will outline the ways in which the rule would cause major harm to
immigrants and their families, communities, and their health care. The greater Houston region
has a particular challenge as many immigrant families are still recovering from the health and
housing effects of Hurricane Harvey and we anticipate more storms of that magnitude in the
future. Furthermore, the interim final rule’s incoherent frameworks create confusion around
eligibility. We will also discuss the ways that the consideration of a prior application for a fee
waiver creates double-counting problems and is impermissibly retroactive.
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See attached document, “HILSC staff resumes.pdf.”

Based on our experience, it is reasonable to anticipate that the rule will further discourage
numerous Houston area citizens and immigrants from accessing health, nutrition, and social
services that benefit not them. We know that this chilling effect is already taking place, as
service providers report immigrant clients dropping out of programs and others failing to
access benefits for which they are eligible out of completely legitimate fear and confusion. The
proposal could prevent immigrants from using the programs that their tax dollars help
support, hindering access to essential health care, nutritious food, and secure housing. It would
increase poverty, hunger, ill health and unstable housing by discouraging enrollment in
programs that improve health, food security, nutrition, and economic security, with profound
consequences for families’ well-being and long-term success. Ultimately, however, these
regulations are a way to decrease legal immigration and limit pathways to legal status for lowincome families and individuals. On the whole, the proposed rule’s chilling effects go beyond
undocumented and legal immigrants to also include U.S. citizens and the Houston community
as a whole.
The interim final rule represents a massive change in current policy – yet it is put
forward with no rationale and in contradiction of the available evidence.

The interim final rule would alter the public charge test dramatically, abandoning the longsettled meaning of “public charge” as a person who depends on the government for
subsistence, by changing it to anyone who simply receives assistance with health care,
nutrition, or housing.

Under current policy, a public charge is defined as an immigrant who is “likely to become
primarily dependent on the government for subsistence.” The interim final rule radically
expands the definition to include any immigrant who simply “receives one or more public
benefits.” Under longstanding guidance, only cash “welfare” assistance for income maintenance
and government funded long-term institutional care can be taken into consideration in the
“public charge” test – and only when it represents the majority of a person’s financial support.
Under the interim final rule, immigration officials would consider a much wider range of
government programs in the “public charge” determination. These programs include most
Medicaid programs, housing assistance such as Section 8 housing vouchers, SNAP
(Supplemental Nutrition Assistance Program) and even assistance for seniors who have
amassed the work history needed to qualify for Medicare and need help paying for prescription
drugs. This shift drastically increases the scope of who can be considered a public charge to
include not only people who receive benefits as their main source of support, but also people
who use basic needs programs to supplement their earnings from low-wage work.

It is part of the fabric of our nation that immigrants who start out with low earnings are able to
make gains in succeeding years. Immigrant men who entered the country in 1982-1983, for
example, started out earning 60 percent of the median earnings of native-born workers. After a
decade, their earnings increased to 92 percent of their native-born counterparts. Immigrant
women who entered the U.S. at the same time started out earning 76 percent of native-born
women; after ten years their earnings grew to 97 percent of the median for native-born
women. The interim final rule penalizes immigrants for their initial low incomes and
undermines their ability to improve over time by discouraging them from making use of
Medicaid, SNAP, or housing assistance.
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The rule also makes other massive changes, such as introducing an unprecedented income test
and assigning negative weight to many factors that have never been considered relevant – such
as being a child or a senior, having a large family, or having a treatable medical condition. The
rule also indicates a preference for immigrants who speak English, which would mark a
fundamental change from our nation's historic commitment to welcoming and integrating
immigrants – regardless of language spoken. This rule targets family-based immigration as well
as low and moderate wage workers, and will have a disproportionate impact on people of
color. All of these changes amount to a sea change in American policy towards immigration,
considering wealth and income as the primary indicators of a person’s future contribution, yet
they are not justified by any rationale.
This rule appears to be motivated by a desire to change America’s system of family-based
immigration to grant preference to the wealthy, through methods Congress has already
rejected. The 1996 Personal Responsibility and Work Opportunity Reconciliation Act
(PRWORA) limited immigrant eligibility for federal means-tested public benefits, but Congress
did not alter the public charge law. That same year, in the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA), Congress codified the case law interpretation of public
charge. After the passing of these two laws, there was massive confusion about how the public
charge test might be used against immigrants who were eligible for, and receiving, certain noncash benefits and – as a result – legal immigrants' use of public assistance programs
significantly declined.2

The Immigration and Naturalization Service (INS) issued administrative guidance in 1999 in
response to concerns that some consular officials and INS employees were inappropriately
scrutinizing the use of health care and nutrition programs, and because of the strong evidence
of chilling effects from the 1996 law. That guidance, which remains in effect today, clarifies
that the public charge test applies only to those “primarily dependent on the government for
subsistence,” demonstrated by receipt of public cash assistance for “income maintenance,” or
institutionalization for long-term care at government expense. The guidance specifically
exempts the non-cash programs such as Medicare, Medicaid, food stamps, WIC, Head Start,
child care, school nutrition, housing, energy assistance, and emergency/disaster relief from
consideration. (64 Fed. Reg. 28689). The 1999 NPRM preamble makes clear that it was not
seen as changing policy from previous practice, but was issued in response to the need for a
“clear definition” so that immigrants can make informed decisions and providers and other
interested parties can provide “reliable guidance.” 3

The 1999 guidance is consistent with Congressional intent and case law, has been relied upon
by immigrant families for decades, and should continue to be used in interpreting and applying
the public charge law. In 1996 Congress made changes to program eligibility, not to the public
charge determination. Since that time, Congress has made explicit choices to expand eligibility
(or permit states to do so) under these programs.
2 Michael and Jeffrey Passel, “Trends in Noncitizens’ and Citizens’ Use of Public Benefits Following Welfare Reform: 199497,” (Washington, D.C.: The Urban Institute, 1999).
3 Inadmissibility and Deportability on Public Charge Grounds, A Proposed Rule by the Immigration and Naturalization
Service on 05/26/1999, 64 Federal Register 28676.
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There is no Statutory basis for the proposed new threshold test
The Department of State proposes to treat income below 125 percent of the federal poverty
guidelines (FPG) for the applicable household size as a negative factor, and, conversely, income
above 250 percent of the FPG to be counted as a heavily weighed positive factor. There is no
statutory basis for either threshold, and the statement that 125 percent of the FPG has long
served as a “touchpoint” for public charge inadmissibility determinations is deeply misleading.
The cited statute refers to the income threshold for sponsors who are required to submit an
affidavit of support, not to the immigrant subject to the public charge determination, and DOS
provides no justification for why this threshold is appropriate.

Setting these standards goes well beyond reasonable interpretation of the law and is in fact an
attempt to achieve by regulation a change to the immigration policy of the U.S. that the
Administration has sought but that would require Congressional action. 4 A standard of 250
percent of the federal poverty level is nearly $63,000 a year for a family of four – more than the
median household income in the U.S. 5 If this test were applied to U.S citizens, up to one out
of every three would fail. 6 A single individual who works full-time year round but is paid the
federal minimum wage would fail to achieve the 125% of FPG threshold. This is clearly not the
person that Congress envisioned when they directed the denial of permanent status to those at
risk of becoming a public charge.

The combination of these thresholds, which are based on household size, will have the perverse
effect of discouraging people from supporting family members. For example, if a couple with
one child who have an income just over the 250 percent of poverty threshold for a family of 3,
takes in a brother who is temporarily unemployed and do not charge rent, they will become a
household of 4 and no longer qualify for the heavily weighed positive factor.

A November 2018 study by the Center for Migration Studies suggests that high numbers of
working-class persons would be found inadmissible under the rule. The study estimates that
2.25 million undocumented persons and 212,000 non-immigrants would be directly affected by
the proposed rule because they live with a US citizen or LPR family member who can petition
for them. 7 While 982,000 of them live in households that earn at least 250% of the poverty
threshold, the “2.25 million also include many persons with low education levels, lack of
proficiency in English, self-care difficulty, and other factors that weigh in favor of
inadmissibility under the rule. Therefore, the rule represents a significant departure from the
decades-long policy that employed, able-bodied immigrants should not generally be deemed
inadmissible on public charge grounds.” 8
See S.354 (115th Congress), the RAISE Act, https://www.congress.gov/bill/115th-congress/senate-bill/354 and
Statement of President Donald J. Trump on August 2, 2017. https://www.whitehouse.gov/briefingsstatements/president-donald-j-trump-backs-raise-act/
5 https://www.census.gov/library/publications/2018/demo/p60-263.html
6 Melissa Boteach, Shawn Fremstad, Katherine Gallagher Robbins, Heidi Schultheis, and Rachel West, “Trump’s
Immigration Plan Imposes Radical New Income and Health Tests,” Center for American Progress (July 2018), available at
https://www.americanprogress.org/issues/poverty/reports/2018/07/19/453174/trumps-immigration-plan-imposesradical-new-income-health-tests.
7 Donald Kerwin, Robert Warren, and Mike Nicholson, “Proposed Public Charge Rule Would Significantly Reduce Legal
Admissions and Adjustment to Lawful Permanent Resident Status of Working Class Persons,” Center for Migration Studies
(Nov. 2018), available at http://cmsny.org/wp-content/uploads/2018/11/Public-Charge-Report-FINAL.pdf.
8 Id.
4
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The Interim final rule Would Cause Major Harm to Immigrants and Their Families in the
Greater Houston Region
The immigrants directly affected in the Greater Houston region will be those applying for
lawful permanent residence or family reunification visas for family members abroad, as well as
those who may be eligible to adjust their status at some point in the future. Current LPRs who
travel abroad for more than 180 days (a common occurrence for families who have relatives in
home country who may need long-term care) may also get caught up in the public charge net.
In a city where one in four people are foreign-born, Houstonian families are often a mix of the
relatives who are U.S. citizens, LPRs, and those without permanent status. Forcing people to
choose between their ability to remain with or reunite their family and accessing critical
benefits is shortsighted and will harm all of us. By the Department’s own admission, the rule
“has the potential to erode family stability and decrease disposable income of families and
children because the action provides a strong disincentive for the receipt or use of public benefits
by aliens, as well as their household members, including U.S. children.”
In the Greater Houston Area, 38,686 people were granted lawful permanent residence in
2017. 9 The number of Houstonians becoming lawful permanent residents has consistently
grown over 3% per year. By 2019, if this pattern holds true, there will be over 41,000 granted
LPRs. 10 However, many more may be eligible for adjustment. According to a 2018 report, there
are 98,000 undocumented immigrants who are married to a U.S. citizen or lawful permanent
resident. Many of these would be eligible to adjust their status immediately or with a waiver.
There are also many parents who are potentially eligible to adjust their status through their
U.S. citizen children, as a majority of the children of immigrants – 86% – are U.S. citizens.11
There are 531,000 LPRs in the Greater Houston Area. If any of them were to travel and stay
abroad for over six months, they could be subject to inadmissibility upon their return and
barred from re-entering the country if they fail the expanded public charge test. 12 The foreignborn are 25% of the great Houston region’s population, and are a key factor in our region’s
population and economic growth. 13

For these affected Houstonians and their families, Medicaid and SNAP are lifelines that keep
them living above the poverty threshold. Research demonstrates that safety net programs such
SNAP and Medicaid have short and long-term health benefits and are crucial levers to reducing
the intergenerational transmission of poverty. 14 Children of immigrants who participate in
SNAP are more likely to be in good or excellent health, be food secure, and reside in stable

9 DHS Office of Immigration Statistics, U.S. Lawful Permanent Residents: 2017 in Annual Flow Report (August 2018),
available at: https://www.dhs.gov/sites/default/files/publications/Lawful_Permanent_Residents_2017.pdf.
10 Id.; and DHS Office of Immigration Statistics, U.S. Lawful Permanent Residents: 2016 in Annual Flow Report (December
2017), available at: https://www.dhs.gov/sites/default/files/publications/Lawful_Permanent_Residents_2016.pdf.
11 Randy Capps and Ariel G. Ruiz Soto, “A Profile of Houston’s Diverse Immigrant Population in a Rapidly Changing Policy
Landscape,” Migration Policy Institute (September 2018), available at
https://www.migrationpolicy.org/research/profile-houston-immigrant-population-changing-policy-landscape, and
attached here for your review (hereinafter “Profile of Houston’s Diverse Immigrant Population”).
12 INA § 101(a)(13)(C)(ii).
13 Rhor, Monica, “Immigrants from around the world are transforming Houston,” Houston Chronicle (March 2015),
www.houstonchronicle.com/local/themillion/article/How-diversity-culture-demographics-of-Houston-6117301.php;
New American Economy, “Houston Metro Area,” https://www.newamericaneconomy.org/city/houston.
14 Page, Marianne, “Safety Net Programs Have Long-Term Benefits for Children in Poor Households”, Policy Brief,
University of California Davis, 2017, available at https://poverty.ucdavis.edu/policy-brief/safety-net-programs-havelong-term-benefits-children-poor-households.
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housing. 15 An additional year of SNAP eligibility for young children with immigrant parents is
associated with significant health benefits in later childhood and adolescence. 16 The benefits of
Medicaid insurance coverage are key to a family’s financial stability and provide safe
environments for their children; it enables low-wage workers to: find and retain
employment, 17 decrease reliance on cash assistance, 18 save more and contribute more to the
local economy, 19 address previously unmet medical needs, 20 timely pay bills, 21 purchase better
quality food and housing, 22 access credit and reduce debt, 23 and achieve financial stability. 24
Medicaid coverage improves access to care, which in turn provides short- and long-term health
benefits to enrollees, including fewer hospitalizations, better oral health, and lower rates of
high blood pressure, diabetes, heart disease, and obesity, in addition to decreased mortality. 25
Moreover, when children are eligible for and receive Medicaid, they are more likely to do better
in school. 26

Children’s well-being is inseparable from their parents’ and families’ well-being, so help
received by parents is central to children’s health and well-being in the short- and long-term.
Children thrive when their parents can access needed health or mental health care, when their
families have enough to eat, and a roof over their heads. Conversely, parents’ stress and health
challenges impede effective caregiving and can undermine children’s development. Research
has consistently shown that a child’s mental health and well-being is tied to that of their parent
or caregiver. 27 Studies have also shown that when young children endure prolonged periods of
stress their bodies are flooded with hormones that can alter brain architecture and disrupt
other aspects of healthy development. 28
Children’s Health Watch, Report Card on Food Security and Immigration: Helping Our Youngest First-Generation
Americans To Thrive (2018), available at https://childrenshealthwatch.org/publication-snapfirstgeneration/
16 Chloe N. East, “The Effect of Food Stamps on Children’s Health: Evidence from Immigrants’ Changing Eligibility,”
Working Paper (2017), http://www.chloeneast.com/uploads/8/9/9/7/8997263/east_fskids_r_r.pdf.
17 Larisa Antonisse and Rachel Garfield, The Relationship Between Work and Health: Findings from a Literature Review,
www.kff.org/medicaid/issue-brief/the-relationship-between-work-and-health-findings-from-a-literature-review/.
18 Aparna Soni et. al., Medicaid Expansion and State Trends In Supplemental Security Income Program Participation,
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2016.1632; Marguerite Burns & Laura Dague, IRP Discussion
Paper: The Effect of Expanding Medicaid Eligibility on Supplemental Security Income Program Participation,
https://www.irp.wisc.edu/publications/dps/pdfs/dp143016.pdf.
19 Karina Wagerman et. al., Medicaid Is A Smart Investment in Children, https://ccf.georgetown.edu/wpcontent/uploads/2017/03/MedicaidSmartInvestment.pdf.
20 Robin Rudowitz and Larisa Antonisse, Implications of the ACA Medicaid Expansion: A Look at the Data and Evidence,
http://nasuad.org/sites/nasuad/files/KFF_Implications-of-the-ACA-Medicaid-Expansion_May-2018.pdf; Loujia Hu et. al.,
The effect of the affordable care act Medicaid expansions on financial wellbeing,
https://www.sciencedirect.com/science/article/abs/pii/S0047272718300707; Benjamin D. Sommers et. al., Health
Insurance Coverage and Health — What the Recent Evidence Tells Us, www.nejm.org/doi/10.1056/NEJMsb1706645.
21 Id.
22 Medicaid Is A Smart Investment in Children.
23 Implications of the ACA Medicaid Expansion; see also journals.sagepub.com/doi/full/10.1177/1077558717725164;
24 http://www.nber.org/papers/w25053.
25 Medicaid Is A Smart Investment in Children.
26 Sarah Cohoes et. al, The Effect of Child Health Insurance Access on Schooling, http://www.nber.org/papers/w20178.
27 Maternal Depression Can Undermine the Development of Young Children, Center on the Developing Child at Harvard
University (2009), at: https://developingchild.harvard.edu/resources/maternal-depression-can-undermine-thedevelopment-of-young-children.
28 Excessive Stress Disrupts the Architecture of the Developing Brain, Center on the Developing Child at Harvard
University (January 2014), available at https://developingchild.harvard.edu/wpcontent/uploads/2005/05/Stress_Disrupts_Architecture_Developing_Brain-1.pdf.
15
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Targeting low-income families will only exacerbate hunger and food insecurity, unmet health
care needs, poverty, homelessness, and other serious problems. If it moves forward, the rule
will have ripple-effects on the health, development, and economic outcomes of generations of
Houstonians to come.

The Interim Final Rule Will Hurt Victims of Hurricane Harvey and Make it More Difficult
for Victims of Natural Disasters to Get Aid
While emergency disaster relief is exempted from public charge consideration, the public
benefits that are subject to the rule are critical for families in the aftermath, both short- and
long- term, of a natural disaster. Houston was hit by a five-hundred-year storm in 2017, and the
damage of Hurricane Harvey is still being felt over a year later.

The Houston Immigration Legal Services Collaborative was active in providing information and
assistance to immigrant communities during and after the storm. 29 We answered questions on
Spanish-language media, hosted a Frequently Asked Questions website that was widely
referred to by our member and stakeholder agencies (including the City of Houston), and we
utilized our established immigrant rights hotline as a resource to provide information about
Harvey relief and recovery efforts in multiple languages. HILSC also provided grants to
partners to provide direct cash assistance to families still recovering from Harvey. In all of our
outreach efforts, we were often asked about how immigration status affected an individual’s
access to resources – and how accessing those benefits could harm their immigration case.
Hurricane Harvey hit the region in August 2017, several months after an earlier version of the
rule was leaked in early 2017. That memo was widely discussed in English and Spanishlanguage media and individuals were concerned that they might not be able to apply for
assistance because of that leaked memo, which included language stating that benefit use by
U.S. citizen children would be used against a parent’s ability to naturalize. While HILSC did our
best to assure them that they could, in fact, apply for disaster relief, a large number of eligible
immigrants did not seek the assistance that they were entitled to. 30 The long-lasting effects of
Harvey mean that families continue to need assistance. With the chilling effect of this rule, we
fear that particularly vulnerable victims of natural disasters will not seek Medicaid, SNAP,
housing vouchers, and other benefits that they and U.S. citizens in their mixed-status
households may be eligible for.
A study by the Kaiser Family Foundation and the Episcopal Health Foundation of the
experiences of immigrants under Harvey shows that immigrants were disproportionately
impacted and less likely to seek assistance than their native-born counterparts. 31 Immigrants
For more information about HILSC’s work during and after Hurricane Harvey, please visit:
Houston Immigration Legal Services Collaborative Website, Harvey Resource page:
www.houstonimmigration.org/harvey/; and $4M Fellowship Program Provides Post-Harvey Legal Aid, Houston Public
Media (Nov. 20, 2018), available at https://www.houstonpublicmedia.org/articles/news/hurricaneharvey/2018/11/20/312582/4m-fellowship-program-provides-post-harvey-legal-aid/; and For Houston's
Undocumented Immigrants, There's No Promise Of Disaster Relief, KERA News (Sept. 4, 2017), available at
http://www.keranews.org/post/houstons-undocumented-immigrants-theres-no-promise-disaster-relief.
30 Bryan Wu, Liz Hamel, Mollyann Brodie, Shao-Chee Sim, and Elena Marks, “Hurricane Harvey: The Experiences of
Immigrants Living in the Texas Gulf Coast,” (March 2018), Kaiser Family Foundation and the Episcopal Health
Foundation, available at: https://www.episcopalhealth.org/files/9515/2148/3999/Hurricane_Harvey__The_Experiences_of_Immigrants_Living_in_the_Texas_Gulf_Coast.pdf and attached hereto for your review.
31 Id.
29
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were greatly impacted by physical damage and the fallout of Hurricane Harvey. About threequarters (74 percent) of Houston area immigrants were affected by some type of property
damage to their home or vehicle and/or some form of job or income loss, compared to 63
percent of native-born residents. 32 Sixty-four percent reported employment and income losses
while more than half of immigrant households in Houston contained workers whose overtime
or regular hours were cut back at work – twice as many as the native-born population. 33

The immigrants who were surveyed reported tenuous financial and social circumstances.
Seventy percent said they have little or no nearby support network, and more than half
reported incomes below 200% of the federal poverty level. 34 The impact of Hurricane Harvey
made their already precarious financial situation even more dire. Foreign-born residents were
disproportionately more likely to report financial difficulties in the months and years following
Harvey; compared to residents born in the United States, “immigrants affected by Harvey were
significantly more likely to say that they or any other adult in their household had fallen behind
in paying their rent or mortgage since the storm (39 percent versus 24 percent).” 35 And 22
percent of immigrant households had a family member who had to borrow money from a
payday lender to make ends meet. 36 Only twelve percent of immigrants directly affected by
Hurricane Harvey said that if they lost their job or source of income, they would be able to live
comfortably for at least 6 months. 37 In addition to facing financial difficulties, immigrants are
more likely to have difficulty accessing health care following a natural disaster. After Hurricane
Harvey, for instance, about a quarter of storm-affected immigrants reported needing more help
with getting the medical care they and their family needed, as compared to thirteen percent of
native-born residents. 38
There is also a particular danger to already-vulnerable immigrant women after a storm, as it is
well documented that gender-based violence increases after disasters like hurricanes. For
instance, after Hurricane Katrina, there a 45 percent increase in gender-based violence. 39 After
Harvey, many domestic violence shelters in Houston were either full or flooded. Finding lowcost housing after Harvey was incredibly challenging. For victims of domestic violence, access
to public benefits is particularly important – without access to such benefits, victims may go
back to abusive partners and unsafe homes rather than be left homeless. 40

Despite the disproportionate number of immigrants affected by Harvey, immigrants were less
likely to report applying for government assistance after the storm. This may be because
immigrants feared that seeking assistance would harm their immigration cases or that of their
families. Nearly half of immigrants whose homes were damaged said they were worried that if
they tried to get help in recovering from Hurricane Harvey, they would draw attention to their
Id.
Id.
34 Id.
35 Id.
36 Id.
37 Id.
38 Id.
39 Justine Calma, Here’s how anti-immigrant policies hurt hurricane recovery” Grist (Oct. 31, 2018), available at
https://grist.org/article/heres-how-anti-immigrant-policies-hurt-hurricane-recovery/, and attached hereto for your
review.
40 Id.
32
33
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or a family member’s immigration status. 41 As a result, only four in ten immigrants whose
homes were damaged said they applied for disaster assistance following the hurricane,
compared to two-thirds of native-born residents who said they applied. 42 The rule has already
contributed to the difficult landscape for immigrants seeking to stabilize their lives after
Harvey. It has been our personal experience that the fact disaster relief is exempt from the
public charge determination, families make conservative decisions about accessing help
because of uncertainty about how rules like these might change in the future. These decisions
are rational, given the environment of heightened immigration enforcement, anti-immigrant
rhetoric, and rapidly changing policy environment that is pushing immigrants out of the
country.
The Widespread Chilling Effect Harms Houston Families

As an organization dedicated to improving access to legal information, we will seek to educate
diverse communities about the proposed public charge rule and its impact. Notwithstanding
these efforts, uncertainty and confusion about what the interim final rule means and how it will
be implemented will prevent many qualified individuals from filing immigration applications
out of fear of a denial based on public charge grounds. We are concerned that individuals not
directly covered under the rule will drop out of public benefits programs or decide not to apply
for benefits for which they would otherwise qualify. Immigrants may make these tough
decisions because they are hopeful they would one-day become eligible for permanent
residence, because they are misinformed, and for other reasons, as detailed below.

The widespread “chilling effect” that causes families to withdraw from benefits is already
evident. It has been well-documented that widespread misinformation and confusion created
by drafts of the rule leaked to the press have resulted in a marked decline in the use of a wide
variety of life-sustaining benefits by immigrant families, 43 as well as instability and anxiety
among individuals with lawful status – including those in exempt categories such as refugees. 44
Community providers in Houston have already reported changes in health care use, including
decreased participation in Medicaid and other programs due to community fears stemming
from the rule. 45 This fear has already been driving immigrant families – who are eligible to
receive benefits for themselves or their children – to forgo vital health and nutrition assistance,
jeopardizing the health of families and communities alike.

As mentioned above, HILSC runs an immigrant rights hotline that answers questions from the
community about policy changes, informs immigrants about their rights, makes referrals to our
nonprofit legal services members, and is a source of up-to-date information during
emergencies – like Hurricane Harvey. Through this hotline, and in reports from our broad

Hurricane Harvey: The Experiences of Immigrants Living in the Texas Gulf Coast (attached).
Id.
43 See Chilling Effects: The Expected Public Charge Rule and Its Impact on Legal Immigrant Families’ Public Benefits Use,”
(June 2018), available at https://www.immigrationresearchinfo.org/system/files/Chilling_Effects_Public_Charge_Rule.pdf, and attached here for your review.
44 See The Henry J Kaiser Family Foundation, “Living in an Immigrant Family in America: How Fear and Toxic Stress are
Affecting Daily Life, Well-Being, & Health,” (December 2017), available at https://www.kff.org/report-section/living-inan-immigrant-family-in-america-issue-brief/
45 Gamboa, Suzanne, “Immigrants drop subsidized food, health programs — fearing aid will be used against them,”
September 8, 2018, available at https://www.nbcnews.com/news/latino/immigrants-drop-subsidized-food-healthprograms-fearing-aid-will-be-n906246
41
42
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membership, we are seeing that refugees and asylees are asking questions about this rule and
are indicating their intent to withdraw from public benefits. Asylum seekers and refugees are
particularly vulnerable populations because of past trauma. Many of them may choose to take
conservative courses of action, such as complying with a rule that does not directly affect them
because they are fearful that a legal misstep in a new country will lead to their being sent back
to a place where they fear for their safety.

The chilling effect may also reach immigrants already granted lawful permanent residence yet
fear that their use of public benefits could be a negative factor in their application for
citizenship. There are currently an estimated 299,000 LPRs eligible to naturalize in Houston. 46
This may include elderly individuals, who are at particular risk, as older adults have greater
health care needs, and nutrition and safe housing are important in supporting a senior’s ability
to stay healthy and age in place.
The Houston Immigration Legal Services Collaborative believes it is highly likely that the
families who are most likely to drop out of programs that they are currently benefiting from
are those who have at least one non-citizen family member. There are 569,000 children under
the age of 18 in the Houston area who have at least one non-citizen parent. This comprises one
third of Houston’s population of children under 18. 47 A majority of children of immigrants –
86% – are U.S. citizens, and thus could be eligible for benefits if their household earns below
the poverty level. 48 These statistics show the widespread fallout potential from this rule.

In Houston, medical providers have already seen a drop in the number of people accessing
services, which they attribute to the chilling effect of the leaked public charge regulations,
misinformation and fear surrounding these regulations, and the impact of the rule itself. The
Harris Health System, which serves low-income and uninsured clients in Houston, saw a 10
percent drop in outpatient visits from March 2017 to February 2018 among immigrants,
compared to a 7 percent average for all patients. 49 For undocumented immigrants, this resulted
in 49,763 fewer visits – a decrease from about 526,000 to 476,000 visits. 50 Legacy Community
Health believes that the interim final rule will impact Houstonians, as it will put a financial
burden on the taxpayers of Harris County, as “people will end up in the emergency room
because they will forgo their care and will end up in an emergency situation, which will cost all
of us more.” 51 Community Health Choice, a managed-care plan serving Medicaid, CHIP and ACA
exchange enrollees in the Houston area, has seen seven consecutive months of decreased
Medicaid enrollment, as well as a 20% decrease in CHIP perinatal program enrollment. The
company attributes this to parents being afraid to enroll or re-enroll themselves and their

Profile of Houston’s Diverse Immigrant Population (attached).
Id.
48 Id.
49 Teo Armus, “A proposed federal policy won’t target immigrants for using welfare. In Texas, they might drop out
anyway,” The Texas Tribune (September 28, 2018) available at https://www.texastribune.org/2018/09/28/publiccharge-immigration-chilling-effects-texas/.
50 Suzanne Gamboa, “Immigrants drop subsidized food, health programs — fearing aid will be used against them,” NBC
News (Sept. 8, 2018), available at https://www.nbcnews.com/news/latino/immigrants-drop-subsidized-food-healthprograms-fearing-aid-will-be-n906246
51 Houston Matters, “Local Health Provider Speaks Against Rule to Limit Immigration Based on Public Benefits,” Houston
Public Media (Oct. 16, 2018), available at https://www.houstonpublicmedia.org/articles/shows/houstonmatters/2018/10/16/308255/local-health-provider-speaks-against-rule-to-limit-immigration-based-on-publicbenefits/
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children because of worries about the changes to the public charge rule in this rule and the
broader immigration crackdown. 52

Beginning in December 2017, child enrollment in both Medicaid and CHIP began to decline and
has been declining ever since. Approximately 154,500 fewer children were enrolled in
Medicaid in April 2019 compared to December 2017. During this period, CHIP enrollment also
declined by 47,200 children. Combined, Texas children enrolled in Medicaid or CHIP dropped
by more than 201,700 children (about six percent) between December 2017 and April 2019. 53
According to Georgetown University’s Center for Children and Families, Texas had the largest
number of children lose coverage down by almost 215,000 kids or six percent, with Texas
children losing coverage accounting for almost one-fifth of the nationwide decline. 54 The
Center for Public Policy Priorities asserts this decline is due to three main reasons: lack of
outreach on the availability of Medicaid and CHIP, the chilling effect of public charge, and
unforgiving policies that disenroll children from Medicaid. 55 In a October 2019 brief by the
Kaiser Family Foundation, researchers found that nearly half (47%) of community health
centers report that many or some immigrant patients declined to enroll themselves in Medicaid
in the past year, and nearly a third (32%) of centers say that some patients dropped or decided
not to renew such coverage. 56

Providers in Houston are also concerned about the impact of the rule on the fight against
hunger and malnutrition in Houston. Houston already lags in SNAP enrollment, with only one
in five of eligible people being enrolled in the program; this means that an estimated 193,551
Houstonians are eligible for but not receiving SNAP benefits. 57 The Houston Food Bank
conducted an assessment to determine how best to expand SNAP enrollment, finding that a
barrier to participation for many is “concern that participation might undermine immigration
status for someone in the household.” 58 The report cites the importance of partnerships,
reaching out to vulnerable communities, and creating working groups that include immigrants
as ways to increase SNAP participation in Houston. Yet the chilling effect of the public charge
rule means that the Houston Food Bank will surely not meet their goals. “These proposed
changes have already begun to generate fear that may dissuade our region’s diverse immigrant
communities, whether they are impacted by the rule or not, from seeking food assistance of any
52 Harris Meyer, “Trump's immigrant healthcare rule could hurt low-income populations,” Modern Health (August 14,
2018), available at https://www.modernhealthcare.com/article/20180814/NEWS/180819962
53 McChesney, Melissa, “Backsliding on Texas Children’s Health: More Uninsured, Fewer Enrolled in Medicaid and CHIP,”
Center for Public Policy Priorities (September 2019), available:
https://forabettertexas.org/images/2019_HW_CMAEnrollmentDeclineUpdate_.pdf
54 Brooks, Tricia, “National Decline in Child Enrollment in Medicaid and CHIP Slows but Steep Declines Continue in
Problem States,” Georgetown University’s Center for Children and Families (August 16, 2019), available:
https://ccf.georgetown.edu/2019/08/16/national-decline-in-child-enrollment-in-medicaid-and-chip-slows-but-steepdeclines-continue-in-problem-states/
55 “Backsliding on Texas Children’s Health: More Uninsured, Fewer Enrolled in Medicaid and CHIP.”
56 Jennifer Tolbert, Olivia Pham, Samantha Artiga, “Impact of Shifting Immigration Policy on Medicaid Enrollment and
Utilization of Care Among Health Center Patients” Kaiser Family Foundation, October 2019, available:
http://files.kff.org/attachment/Issue-Brief-Impact-of-Shifting-Immigration-Policy-on-Medicaid-Enrollment-andUtilization-of-Care-among-H ealth-Center-Patients.
57 Houston Food Bank, Closing the SNAP Gap: Recommendations to Prevent Hunger and Strengthen SNAP in Houston
(October 2018), available at http://www.houstonfoodbank.org/wpcontent/uploads/2018/10/Advocacy_HoustonSNAPReport10182018.pdf
58 Id.
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kind,” said Brian Greene, President and CEO of Houston Food Bank. “This is the opposite of why
SNAP, our agency, and our network of 1,500 community partners exists.” 59

The Houston-based nonprofit Epiphany Community Health Outreach Services (ECHOS)
reported a 60 percent decline in adult Medicaid and CHIP perinatal enrollment among
their clients in the past two years. Executive director Cathy Moore says this decline has only
accelerated since the public charge rule announcement. “We’ve been seeing less people coming
into our building for help,” Moore said. 60 At the same time, the group's food pantry has seen the
number of people it serves increase by 266 percent. 61 Since 2016, WIC caseloads have dropped
20 percent in Houston – this is attributable to fear among the immigrant community that using
federal assistance could affect their immigration status or lead to deportation. 62 The rule is an
additional barrier to families who already feel threatened by the anti-immigrant climate.

School officials fear that the increased climate of fear will lead to lower school enrollment. The
Houston Independent School District (HISD), the largest in Texas, serves more than 216,000
students across 287 schools. More than 12,000 students are immigrants, and nearly one-third,
or 69,000 students, are English Language Learners. They speak 87 home languages overall,
with the large majority (92 percent) speaking Spanish. 63 In Houston, only 38.5% of children of
immigrants with household incomes under 200% of the federal poverty guidelines are enrolled
in school. 64 In September 2018, school officials reported an apparent dip in student
enrollments across the greater Houston area, particularly among Hispanic students. This is
attributed to a combination of students still displaced by Hurricane Harvey and fears over
immigration actions, including the proposed public charge regulations. Some principals of
predominantly Hispanic schools in southwest Houston reported a three to five percent dip in
enrollment. 65

Attorneys representing indigent immigrants rely on social service agencies to ensure that
clients are able to access the services and support they need to keep themselves and their
families healthy and secure. This, in turn, allows them to engage in a meaningful attorney-client
relationship and comply with their legal obligations because they are not worried about the
day-to-day basic needs of food, shelter, and medical care. The chilling effect that will inevitably
accompany this rule and has in fact already begun playing out will fundamentally undermine

Houston Food Bank Opposes Proposed Public Charge Rule, available at https://www.houstonfoodbank.org/newshouston-food-bank-opposes-proposed-public-charge-rule/
60 Federal Judges Temporarily Block Public Charge Rule, but Public Health Worries Persist, Texas Observer (Oct. 16, 2019)
available at https://www.texasobserver.org/public-charge-texas-health-immigration/.
61 Teresa Wiltz, “Why Crackdown Fears May Keep Legal Immigrants From Food Stamps,” PEW (July 24, 2018), available at
https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2018/07/24/why-crackdown-fears-may-keeplegal-immigrants-from-food-stamps
62 Elizabeth Trovall, “WIC Caseloads Down 20 Percent Houston Health Officials Say, Citing Immigration Fears,” Houston
Public Media (Sept. 7, 2018), available at
https://www.houstonpublicmedia.org/articles/news/politics/immigration/2018/09/07/303030/wic-caseloads-down20-health-officials-say-citing-immigration-fears/
63 Erica Greenberg, Molly Michie, and Gina Adams, Expanding Preschool Access for Children of Immigrants, Urban
Institute (February 2018), available at
https://www.urban.org/sites/default/files/publication/96546/expanding_preschool_access_for_children_of_immigrants
_0.pdf
64 Id.
65 Shelby Webb, “Houston officials fear a potential decline in Hispanic students,” Houston Chronicle (Sept. 7, 2018),
available at https://www.chron.com/news/houston-texas/houston/article/Houston-officials-fear-a-potential-decline-in13211041.php
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the security and stability of the individuals and families we work with as clients, and in turn
weaken their ability to meaningfully interface with legal counsel.

The interim final rule will have economic and public health effects on the non-immigrant
population
This fallout is not unexpected, nor is it unprecedented. Historical evidence from the 1996
PRWORA policy changes demonstrates that public information alone cannot prevent these
damaging consequences, because of the complexity of immigration policies (greatly increased
by this interim final rule), among other reasons. Even among groups of immigrants who were
explicitly excluded from the 1996 eligibility changes, and U.S citizen children in mixed status
families, participation dropped dramatically. 66 History is again repeating itself.

In Houston, the effects of this rule will be broad and will impact people without any ties to
immigration because of its economic impact. For instance, Legacy Community Health believes
that this will put a financial burden on the taxpayers of Harris County, as “people will end up in
the emergency room because they will forgo their care and will end up in an emergency
situation, which will cost all of us more.” 67 The City of Houston Health Department has also
expressed concern that this may be costly to the city, both financially and in terms of severe
health consequences for Houstonians, as high numbers of people are projected to drop out of
Medicaid as a result of this regulation. 68 Specifically, the City is concerned that fewer children
will be vaccinated, leading to more vaccine-preventable disease outbreaks, and a decrease in
school enrollment as children do not meet immunization requirements. 69 In addition to
children, those with chronic diseases could put further stresses on emergency care if their
health conditions deteriorate from a lack of on-going care and they become critically ill. 70
During a recent roundtable discussion with representatives from Houston’s healthcare
industry, HILSC’s Executive Director listened to most of the major hospitals report that
immigrants were significantly delaying care out of fear about exposure to risk. The impact of
this is an increase in tax-payer funded hospitalizations for conditions that could have been
addressed or prevented through public health services and preventative education. 71

A decrease in people applying for public benefits has broader ripple effects. Houston currently
has $110 million of unclaimed SNAP benefits that could otherwise provide groceries for
children, seniors and families who need help. This is equivalent to a loss of nearly $197 million
to grocery stores, Texas farmers and other local food retail suppliers, since every $1 of
additional SNAP benefits generates $1.79 of economic impact. 72 As noted above, this number is

Neeraj Kaushal and Robert Kaestner, “Welfare Reform and health insurance of Immigrants,” Health Services Research,
40(3), (June 2005), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1361164/pdf/hesr_00381.pdf.
67 Houston Matters, “Local Health Provider Speaks Against Rule to Limit Immigration Based on Public Benefits,” Houston
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72 Houston Food Bank, Closing the SNAP Gap: Recommendations to Prevent Hunger and Strengthen SNAP in Houston
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66

Page 13 of 19

likely to increase given the fear that mixed-status households have about applying for the
benefits they are entitled to. The City of Houston Health Department is also concerned that the
decreased enrollment in nutrition assistance programs like Women, Infant and Children (WIC)
and the Supplemental Nutrition Assistance Program – already happening but projected to
further decrease with the implementation of this regulation – could lead to more sick and
malnourished children. 73

These effects are particularly seen in families with children. According to a study by the Urban
Institute, adults in immigrant families living with children under age 19 were more likely to report
chilling effects (17%) than adults without children in the household (9%). 74 In an April 2019
study, pediatricians and public health researchers describe trends in SNAP participation among
immigrant families of U.S. born children. Despite no change in household employment status, SNAP
participation among families with recently arrived immigrant mothers and their U.S.-born children
declined between 2017 and 2018. SNAP decreases occurred concurrently with rising child food
insecurity for this group. 75
Consideration of a Prior Application for a Fee Waiver Creates Double-Counting Problems
and is Impermissibly Retroactive

Under the proposed rule, the use of a fee waiver (Form I-912) for any immigration benefit
would be a factor in determining an immigrant’s financial status. This is improper. Separate
consideration of the use of a fee waiver means that factors such as income would be unfairly
counted twice. For example, an immigrant who received a fee waiver based on their household
income would have two strikes against them for what is essentially the same factor - once for
the income and a second for the fee waiver granted because of the income. As a result,
consideration of the use of a fee waiver has the unintended effect of double-counting negative
factors related to financial status. The proposal also overweighs receipt of one-time
immigration fee waivers to predict whether a person will become a public charge.
Furthermore, the factors collectively are defined in a negative, unbalanced manner that does
not give the average person a fair opportunity to overcome them.
Second, the consideration of fee waiver usage is improperly retroactive. The statute calls for a
forward-looking analysis of whether the immigrant is likely to become a public charge in the
future. Because a fee waiver is not a continuing benefit, the proposed rule’s consideration of
prior receipt of a fee waiver impermissibly penalizes applicants for their financial status on the
date of the application for the fee waiver and not on the date of application for admission,
adjustment of status, or for a visa. This is not in line with Congress’s intent.
Incoherent Adjudicative Frameworks Creates Confusion Around Eligibility
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By replacing a longtime and effective standard with an incoherent framework, immigration
attorneys and accredited representatives will find it next to impossible to advise intending
immigrants on their eligibility for lawful permanent residence or other immigration benefits.
The interim final rule will add many layers of confusion to the process, to such an extent that
what should be a clear adjustment of status case becomes riddled with uncertainty. This will
make it almost impossible for an immigrant to navigate the system without legal help, and yet,
lawyers will be hard-pressed to offer guidance without a clear legal standard. In addition, we
are already severely constrained by a lack of experienced immigration attorneys who are able
to offer free and low-cost consultations to low-income families. If the interim final rule goes
into effect, this scarce resource will become even more scarce.
Conclusion

The Houston Immigration Legal Services Collaborative opposes the proposed public charge
rule. If implemented this rule will disproportionately impact low-income immigrants,
immigrants with disabilities, persons of color, seniors and other members of our communities.
For these individuals this rule would, in effect, deny them a path to come to the US and
ultimately gain citizenship. Immigrants, fearful of navigating this complex rule change will be
less likely to file pro se applications or seek adjustment of status. We have already begun to see
the chilling effect of rumors of these changes –implementation would worsen these effects.

For these reasons and those stated in more detail above, the DOS should immediately withdraw
its current proposal, and dedicate its efforts to advancing policies that strengthen—rather than
undermine – the ability of immigrants to support themselves and their families in the future. If
we want our communities to thrive, everyone in those communities must be able to stay
together and get the care, services and support they need to remain healthy and productive.
Thank you for the opportunity to submit comments on the interim final rulemaking.

Sincerely,

Andrea Guttin
Legal Director
Houston Immigration Legal Services Collaborative
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